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Loren Young, 
Partner 

   

 Tom Lincoln to Present at  
 West Coast Casualty at the  
 Disneyland Hotel and Resort 

With money scarce and tensions rising due to personal and business stressors, litigation is on the 
rise with parties more willing to fight over every last dollar.  The number of lawsuits filed in Las 
Vegas, Nevada increased an estimated 20% in 2008.  The damages in many such lawsuits relate 
to injuries that start from a minor accident with no or minimal initial injuries and then balloon to six 
figure medical bills and a recommendation for surgery.1  

To dispute these claims, attorneys have turned to experts in the fields of accident reconstruction2  
and biomechanics3  to demonstrate the forces experienced by a person and impact needed for the 
significant injuries often alleged.  Such evidence can be a controversial subject in the courtroom. 

. 

LGC Partner Tom Lincoln along with the Honorable Nancy M. Saitta, will be presenting a 
seminar topic at West Coast Casualty’s Construction Defect Seminar entitled, “Ethics and 
Civility in CD Litigation: A Look at Negotiations and Trials Through the Lens of Ethics and 
Civility.” Justice Saitta is an associate member of the Nevada Supreme Court with a 
particular interest in ethics and professionalism.  

The presentation will deal with how lawyers conduct themselves, and how they should 
conduct themselves, walking the sometimes fine line of zealous advocacy and ethics/
civility. West Coast Casualty’s Construction Defect Seminar will be held at the Disneyland 
Hotel and Resort in Anaheim on May 14-15th, 2009.  LGC will be hosting a Happy Hour at 
the Lost Bar in the Disneyland Hotel and Resort on Thursday, May 14, 2009, from 4:30 
p.m.6:30 p.m.  We hope to see you there. 

LGC’s 2nd Annual Golf Tournament to  
Benefit the San Diego Multiple Sclerosis 

Society April 30, 2009 at 1:00PM 

The 2nd Annual LGC Golf Tournament to Benefit the San Diego Multiple Sclerosis Society will 
be held on Thursday, April 30, 2009, at the beautiful Carlton Oaks Golf Course in Santee, 
California.  With the price of entry all players will receive a goodie bag, 18 holes of golf with 
cart, unlimited range balls, dinner and a raffle ticket.  Last year’s golf tournament raised 
close to $6500 for the San Diego MS Society. 

Please contact Karl Sorenson or Vonlyn Audette at LGC San Diego if you are interested in 
playing or attending.  We hope to see you there to benefit a great cause! 

Using Expert Testimony in Nevada in 2009 

In Federal court, Rule 702 of the Federal Rules of Evidence (and subsequent interpretation by the Daubert series of 
cases4 ) applies, which states expert testimony may be admitted if (1) the testimony is based on sufficient facts or data; 
(2) the testimony is the product of reliable principles and methods; and (3) the witness has applied the principles and 
methods reliably to the facts of the case.  Rule 702 tightened the rules for the admissibility of expert testimony in order to 
keep “junk” expert testimony out of the courtroom. 
      Continued on page 2     
  
  

  



We Appreciate Your Referrals 

We would like to thank our many clients who continue to refer 
colleagues, friends, and family to our offices for legal services.  

We take pride in knowing that you have confidence in our 
ability to provide legal representation.  THANK  YOU! 
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Tony Gaeta,  
Associate, 

San Diego Office 

  

          Associate Spotlight:  Tony Gaeta 

LGC Associate Running Boston Marathon!! 

LGC San Diego Associate Darcie 
Frounfelter will be competing in the 
Boston Marathon on April 20th, 2009. 
Darcie qualified last year at the Big Sur 
Marathon.  Good luck Darcie! 

LGC Participates in the USD 
“Law Firm Challenge”  

LGC participated in the University of San Diego Law 
Firm Challenge for 2008.  In the category for firms with 
10+ alumni, LGC almost beat out DLA Piper for alumni 
participation with 69% of LGC attorneys donating to 
their alma mater, versus 73% of DLA Piper attorneys.  
Participating law firms donated $58,651 to the University 
of San Diego School of Law.  LGC is proud to support 
legal education in San Diego.   

Tony Gaeta, originally from Palmdale, California, has been with LGC since December 2005.  
Tony graduated from California Western School of Law in 2005.  While attending California 
Western, Tony was named to the Dean's Honor List and was a member of the Sports and 
Entertainment Law Club.  Before attending California Western, Tony attended California 
Polytechnic University, San Luis Obispo, where he graduated cum laude with a degree in 
Political Science.  
          
Tony’s practice focuses on  defending  developers, general contractors and subcontractors in 
construction defect cases, advising and defending businesses and employers, and defense of 
personal injury claims.  Tony is the captain of the firm’s basketball and softball teams and he is 
active in fundraising for the Multiple Sclerosis Society.  During a recent fundraiser, the “MS 
Martini Happy Hour”, Tony and fellow associate, Monica Yoon, raised over $2,000 for the MS 
Society. 

Using Expert Testimony in Nevada in 2009; continued from page 1. 

The stringent Federal standards, however, are not widely accepted in State courts.  In fact, only 26 states have expressly 
adopted Rule 702, and 9 states, including Nevada, apply their own less stringent standard, often called the “reliability 
standard.”   Recently, however, Nevada has taken a step toward more stringent evidentiary standards for admissibility of 
expert testimony in the case of Hallmark v. Eldridge, 189 P.3d 646 (2008).  Hallmark, closely following Rule 702, provides 
that expert testimony is admissible if an expert is qualified, the testimony assists the trier of fact, and the testimony is a 
product of reliable methodology.  The Court listed several details to consider in evaluating each of these factors.  The 
Hallmark case clarifies that biomechanics, as a science, may be used if a proper foundation is shown, and the expert 
opinions are based on science rather than assumptions and supposition.  

Although tougher standards for admissibility of experts may hamper a defendant’s ability to dispute causation or respond 
to inflated medical bills from a minor accident, the heightened standards should also apply to plaintiff doctors and experts 
recommending lumbar fusions based on no objective findings, or on the controversial discogram.  Time will tell how trial 
courts will apply Hallmark in the future.  Please see Nevada Partner Loren Young with questions. 
1  As a side note, there has been a five year, ongoing Federal investigation of several attorneys and doctors in Nevada for an alleged conspiracy where doctors and lawyers 
allegedly received millions of dollars for recommending treatment not medically reasonable or necessary in order to increase damages.  The investigation has raised the level 
of skepticism toward Plaintiff expert testimony.  
2  An accident reconstruction expert focuses on facts of an accident known (i.e. damage to vehicles, skid marks, position of vehicles, witness statements, site inspections), 
and applies the laws of physics to opine regarding issues such as speed, direction, and path of vehicles, reactions, and visibility issues.  
3  A biomechanical expert generally has experience in engineering and biology, as well as a medical background, and applies such principles to evaluate the effect of an 
accident on the human body. 
 4 Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993). 
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Internal Remedies for  
Employment Discrimination :   
Statute of Limitations  
Can Be Suspended  

New  California Law: 
Do Not Text and Drive 

Beginning in July 2008, California drivers have been 
required to use a hands-free device while talking on a 
cell phone and driving.  On January 1, 2009, text-
based communications while driving also became 
prohibited.  This law specifically prohibits writing, 
sending, or reading text-based communications while 
driving.  

Employers should consider 
implementing a policy that 
prohibits the use of cell 
phones or personal digital 
assistants while driving on 
company business. 

According to a recent California Supreme Court case, the 
time limit to file FEHA charges can be tolled while 
employees pursue the employer's internal remedies.   

The law requires that a FEHA charge must be filed within a 
year of the discrimination occurring.  In the past, this could 
mean that while an employee was following internal 
procedures to address the alleged discrimination, the one 
year time limit would begin to run. Recently, the California 
Supreme Court ruled that the FEHA statute is tolled while 
the employee is pursuing internal remedies. In the case, 
McDonald v. Antelope Valley Community College District, 
Calif. Supreme Court No. S153964 (Oct. 27, 2008), the 
plaintiff originally filed an internal race discrimination 
complaint with her employer. More than a year later, the 
plaintiff then filed an official FEHA charge when the internal 
process did not reach resolution.  The Court ruled that while 
the plaintiff was pursuing her internal remedies, the one-
year statute of limitation to file her FEHA complaint was 
tolled, therefore not time barring her FEHA charge.  

Because of this ruling, if an employee takes advantage of 
your internal complaint mechanism, it is possible that his or 
her time to file a FEHA complaint could be extended.   
Contact Partner Teresa Beck with questions. 

LGC Wedding News  

Congratulations to Las Vegas  
Partner Shannon Rooney and her fiance 
Michael Splaine on their upcoming 
wedding set for May 16, 2009 in Las 
Vegas, Nevada. 

LGC Las Vegas Welcomes New 
Associate 

LGC would like to welcome Ida Ybarra, the newest 
associate in the Las Vegas Office.  Ida is originally 
from central California and attended Thomas 
Jefferson School of Law in San Diego.  Ida is a 
former insurance adjuster who has been living in Las 
Vegas for the past few years. 

Effective July 1, 2009, insurers, third-party administrators and business 
entities that are self-insured or have self-insured retention (SIR) limits 
will be required to report to Medicare after a settlement is reached or 
judgment is entered in a claim or suit filed by a Medicare beneficiary. 
  
Pursuant to 42 U.S.C., section 1395y(b)(8), liability, no fault and 
workers’ compensation insurers, as well as third-party administrators 
and self-insured plans, will be required to report to the Centers of 
Medicare and Medicaid Services (CMS) after a claim filed by a 
Medicare benefits recipient is resolved through a settlement, judgment, 
award or other payment, regardless of whether there is a determination 
or admission of liability. A “self-insured plan” is defined as a plan under 
which an individual or a private entity carries its own risk instead of 
taking out insurance with a carrier. The term includes a plan of an 
individual or other entity engaged in a business, trade, or profession or 
a plan of a non-profit organization. (42 C.F.R., section 411.50 (b)). In 
addition, according to the informal guidance provided by the CMS in its 
“town hall” teleconferences held since late last year, it appears that 
the mandatory reporting rule will also be applicable to business 
entities that have SIR limits which must be satisfied before 
insurance coverage applies.    Businesses with SIRs should therefore 
plan on complying with the new requirements. 

Insurers, TPAs and self-insured entities must determine whether a 
claimant is entitled to Medicare benefits, and if so, provide to CMS the 
identity of the claimant and information regarding the settlement.  At this 
time, there are no published guidelines for the types of information 
required to be disclosed. If insurers, TPAs and self-insured companies 
fail to properly report to CMS, they will be subject to a civil monetary 
penalty of $1,000 for each day of noncompliance with respect to each 
claimant.  To be safe, all such entities should simply report such claims 
to CMS both upon receipt of the claim and at the time the claim is 
resolved, regardless of the outcome.  As an aside, it is important to 
remember that should a claimant/beneficiary receiving Medicare 
payments not properly reimburse Medicare, the insurer/TPA/self-
insured company must reimburse Medicare even though the claimant/
beneficiary has been paid. (42 C.F.R., section 411.24). 

Timelines and specific guidelines related to the mandatory reporting 
rule have not yet been published by the CMS.  Check with LGC  

  

Mandatory Medicare Reporting Rule Applies to 
Insurers, Third-Party Administrators, Self-insured 

Companies and Companies with Self-Insured 
Retentions, Effective July 1, 2009 

Associate Susan Minamizano for updates. 
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