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Are You Getting “Reptiled” In Litigation? 

by Partner Jill Dickerson 

Have you recently had a case where the Plaintiffs’ counsel continuously focused on seemingly 
unrelated safety issues or constantly used specific words throughout discovery which seemed 
unusual?  If so, chances are you were “Reptiled.”  A growing trend in civil litigation is the 
implementation by Plaintiffs’ counsel of the “Reptile” program, which was created over the past 
few years by experienced advocates from the Plaintiffs’ bar.  The “Reptile” program refers to a 
set of manuals, books, DVDs, seminars and workshops developed by Plaintiffs’ counsel, Don 
Keenan, and jury consultant, David Ball, designed to produce high verdict results in Plaintiff 
cases.  The Reptile system utilizes themes taken from psychology, marketing, and subliminal 
messaging which are intended to activate jurors’ “reptilian brains” and cause jurors to render 
verdicts based on primitive fear instincts rather than using their “ape brains” to apply the law to 
the facts of the case.  In sum, Reptile programming seeks to gain Plaintiffs an unfair advantage 
by producing a reactionary verdict rather than one based on rational thought and reasoning. 
  
Origins of the Program:  The Reptile program began with the publication of a manual in 2010 
explaining the basic premise of the program, and recommended uses for the Reptile program, 
and then expanded into a series of additional manuals and DVDs specifically geared toward voir 
dire, witness preparation, opening statement, and other trial preparation techniques, as well as 
seminars and workshops around the country which defense attorneys are not permitted to 
attend.  Over the past year or so,  however, defense attorneys have begun to see Reptile tactics 
applied in their cases at a growing rate.  Alarmingly, The Reptile website claims 
total Reptile verdicts and settlements of $4,566,926,938, with $81,710,000 being reported in 
just the week of April 1, 2013.   
  
Reptile Basics:  The Reptile program is premised on the idea of a “triune brain”, where the brain 
functions on three basic levels:  1) the neocortex involves higher reasoning functions – i.e. the 
“ape brain”; 2) the limbic region involves pleasure reactions – i.e. the “dog brain”; and 3) the 
“reptilian brain” involves reactions to fear and anxiety.   In a nutshell, when the “reptilian brain” 
perceives danger, the juror is prompted to protect herself and the community by rendering a 
Plaintiff verdict.  The greater the danger, the more firmly the reptile brain controls the juror.  
Consequently, according to the “Reptile” program, Plaintiffs’ counsel must activate the jurors’ 
reptilian survival instincts in order to prevail with maximum results.   
  
The Reptile Focus:  Reptile encourages Plaintiffs’ counsel to focus not on what actual harm was 
caused in the case at hand, but rather on 1) how likely the Defendant’s act or omission was to 
hurt someone, 2) how much harm the act or omission could have caused, 3) and how much 
harm the act or omission could have caused in other situations (rather than in the particular 
factual situation of the case being decided).  The message which the Reptile program sends to 
jurors is that the Defendants’ conduct threatens everyone’s safety, a proper verdict will reduce 
this danger, and, if a proper verdict is not given, the danger to everyone will be increased.   
  
Reptile’s Code Words:  The Reptile program uses code words and rules based on psychological 
studies of jurors’ perceptions in order to trigger jurors’ reptilian brains as early as during voir 
dire, to produce the desired results by either getting jurors “on-code” or by showing how the 
jurors’ circumstances are “off-code”.  For example, the Reptile program suggests jurors equate 
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Associate Spotlight: Dillon Coil 

LGC Partner Tom Lincoln To Speak at West 
Coast Casualty Construction Defect 

Conference About Ethics 

 
 The American Bar Association’s Litigation Section has been producing 

short audio clips for the past few years on a variety of topics relating to 
litigation, including Evidence, Ethics, and Procedure, among many other 
subject areas.  The pieces take just a few minutes to listen to and are 
packed full of wisdom from experienced litigators.   
 
LGC partner Teresa Beck serves on the Litigation Section’s Woman 
Advocate Committee, and co-chairs the Work Life Management Sub-
Committee.  The Work Life Management Sub-Committee recently laid 
out plans to launch a series of Sound Advice pieces about Work Life 
Management issues in an effort to encourage more women to stay in the 
practice of law.  The first in the series of Sound Advice pieces was 
recently recorded by  Teresa and includes a discussion about what Teresa 
refers to as the Work Life Management Dashboard.  Go to 
http://www.abanow.org/2013/03/a-personalized-%e2%80%98 
dashboard%e2%80%99-can-help-with-work-life-management/     to hear 
the audio, and be sure to also take a look at the “Dashboard” 
accompanying the audio, which was created by Ignitevisibility.com, a 
company founded by LGC Partner Tom Lincoln’s son, John Lincoln.  And, 
if you are interested in the work life management discussion for any 
occupation (not just lawyers), please be sure to let Teresa Beck know so 

she can get you involved!   

Interested in Work Life Management Issues?   

Listen to Some “Sound Advice”! 

(Continued from Page 1.) 
code words like “good health” with mobility, “hospital” with a processing 
plant, “immigrant” with outsider, and “trial” with opportunity.  Reptile 
encourages use of these code words, in connection with what are 
referred to as “umbrella safety rules”, to produce reptilian brain 
reactions in jurors to result in high plaintiff verdicts.   
  
Reptile’s Umbrella Safety Rules:  According to the Reptile approach, a 
good umbrella safety rule plus the threat of danger activates the 
reptilian brain.  An example of an umbrella safety rule would be, 
“defendant is not allowed to needlessly endanger someone like you.”  
One Reptile technique is to get the defendant or the defense expert to 
agree to these umbrella safety rules during deposition, agree that some 
standards of conduct are safer than others, agree that the standard 
should not allow extra danger unless it might work better or increase 
odds of success, and then proceed to discredit the witness using 
questions which suggest the defendant’s conduct could have caused 
greater harm in situations other than the factual situation in the pending 
case.  The Reptile program advocates that Plaintiffs’ counsel should 
never refer to an “accident,” “mistake,” “misjudgment,” or 
“inadvertence,” but rather should characterize defendant’s conduct as a 
choice.   
  
What Defense Attorneys Can Do:  So what can the defense do to nullify 
the effects of Reptile programming on jurors?   
 
Be Aware:  Awareness is the first step.  Defense counsel familiar with 
Reptile tactics will be in a better position to spot and prevent the 
damaging effects of any attempts to implement Reptile by Plaintiffs’ 
counsel.   
 
Prepare Witnesses:  Defense lawyers who understand the Reptile system 
can make their witnesses, clients, and experts aware that they will be 
asked to agree with umbrella safety rules and then be asked to extend 
those rules to other contexts beyond the facts of the pending case.  The 
witnesses, clients, and experts should be prepared to differentiate the 
facts of the pending case from the umbrella rule and to avoid discussion 
about situations other than the factual situation at issue.   
 
Motions in Limine and Jury Instructions:  Motions in limine and jury 
instructions can be used to prevent extension of Plaintiff arguments and 
evidence beyond the scope of the pending case.  Jurors should be 
reminded that the case is not a class action.  Facts establishing 
comparative fault should be explored to minimize the impact of Reptile 
programming – perhaps showing how the Plaintiff violated an umbrella 
safety rule.  Jurors may even be told that Plaintiffs’ counsel are using 
mind programming techniques to influence them and counsel may 
encourage jurors to reject this manipulation by fighting their “reptilian 
brain” with their “ape brain”.   
  
Get Involved.  The defense bar is working to develop additional 
techniques and information combating Reptile programming by the 
Plaintiffs’ bar.  At Lincoln, Gustafson & Cercos, we are actively 
monitoring the development of Reptile tactics so that we can properly 
prepare our clients and fight the effect of these unfair techniques in our 
cases.  Contact Partner Jill Dickerson with questions.   
 

   REPTILES AHEAD!!! 
   
  

 

 

 

 
 

Are You Getting Reptiled?? 

(Continued) 

 

 

                           

LGC is honored to announce that Partner Tom Lincoln will be 
speaking at West Coast Casualty’s Construction Defect 
Conference in Anaheim, California, on Wednesday, May 25, 2013.  
Mr. Lincoln will be discussing “The Tripartite Relationship in 
Construction Litigation: Who’s on Top?”  Mr. Lincoln will be 
speaking with Barry Weinstein, Esq., a partner in the firm of 
Meredith, Weinstein & Numbers, LLP , Dave Dolnick, Risk 
Manager for The Brady Companies; Todd Schweitzer, Assistant 
Vice President, Director of Major Case for Construction & Defect 
Claim Services for Zurich North America, and Ross Hart, Esq., 
Mediator and Arbitrator  for AMCC (Arbitration Mediation 
Conciliation Center).    
 

Go to westcoast casualty.com  for more information.   
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            Dillon Coil is an associate in LGC’s Las Vegas 
            office handling personal injury, products              
            liability, and construction defect  cases.         
            Originally from the San Francisco Bay Area,  
            Dillon received his Bachelor’s Degree in 
            Political Science from Brigham Young  
            University in 2006. He then received his law 
            degree from the University of New  
            Hampshire in 2009, where he served on the 
            Moot Court  Board.   
  
Prior to joining LGC, Dillon practiced at a commercial litigation firm in 
Las Vegas where he successfully represented several Las Vegas area 
contractors in both state and federal courts.  When not at the office, 
Dillon enjoys spending time with his wife and three kids, hiking, and 
supporting candidates and causes that are meaningful to him.    
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LGC recently represented the beneficiary interests of a client with respect to the 
client’s parents’ Trust and were able to resolve the matter short of litigation.  
 
Facts:  The client’s parents (“Trustors”) had created a joint trust while they were 
alive which directed that all of the assets remaining at the death of the surviving 
spouse were to be divided in equal shares (50/50) between the Trustors’ two 
children (LGC’s client and the client’s brother).  The client’s mother passed away 
first, leaving everything to the surviving spouse, the client’s father.  The client’s 
father had created a separate Trust prior to his death which attempted to 
distribute all of the remaining estate assets at his death, including assets which 
were transferred as a result of the mother’s earlier death, to his son, LGC’s client’s 
brother.  LGC’s client was naturally interested in ensuring that her mother’s wishes 
and testamentary intentions were honored.   
 
Legal Issues:  Unfortunately, the joint trust language was vague and ambiguous as 
to the extent of the surviving spouses’ power of appointment over the estate 
assets. Specifically, the joint trust expressly granted the Trustors, during their joint 
lifetimes, the power to revoke and/or amend the joint trust.  There was no express 
language, however, regarding whether the surviving spouse had those same 
powers.   Further, The surviving spouse was granted broad powers to distribute the 
estate assets to themselves for their benefit.  
 
Resolution:  LGC successfully argued that the Trustors intended for the power of 
revocation and amendment to be terminated upon the death of the first spouse 
due to the “joint lifetime” language.  If the Trust had been drafted with express 
language clearly identifying the Trustors’ intentions, a dispute may have never 
arisen.   
  
Estate Planning Tip: Make sure your intentions and wishes for your estate plan 
are clear and unambiguous (make sure you understand your own Trust when you 
read it).  LGC can help you through the planning process to ensure this is 
accomplished.  We will be happy to assist in any Trust or Estate disputes but we 
would rather help you avoid any such disputes in the first instance! Contact 
Partner Randy Gustafson or Associate Darcie Colihan with questions.   

Credits 
Editor: Teresa Beck, Partner 

A small number of cases have been decided recently in federal courts 
regarding “additional insured” coverage with respect to the “ongoing 
operations” limitation.  Although  the intent of insurers with respect to 
“ongoing operations” limitation was to avoid coverage for liability arising 
out of “products-completed operations,” these federal courts seem to be 
slowly eroding the distinction between coverage for “ongoing operations” 
as opposed to coverage for “products-completed operations.” 

 
Arizona:  In an Arizona case, the Ninth Circuit in Tri-Star Theme Builders, 
Inc. v. OneBeacon Ins. Co., (9th Cir. 2011) 426 Fed. Appx. 507 (unpublished) 
held that the timing of damages was irrelevant to the analysis of an 
“ongoing operations” limitation. The Ninth Circuit reasoned that “The 
ongoing operations clause…address[ed] only the type of activity…from 
which the…liability must arise in order to be covered, not when the injury 
or damage must occur.” (Tri-Star, 426 Fed. Appx. at 511.) The effect of this 
decision is that the “ongoing operations” limitation does not appear to 
justify a denial of additional insured coverage for liability arising out of the 
insured’s operations.  Since the ongoing operations limitations is routinely 
used to deny additional insured coverage on grounds the damages 
occurred after the ongoing operations were over, the Tri-Star ruling, if 
followed by other courts, has the potential to significantly increase 
exposure for additional insured carriers.  
 
California:  The  Southern California District Court in the California case of  
McMillin Construction Services, L.P. v. Arch Specialty Ins. Co., (S.D. Cal. 
2012) 2012 U.S. Dist. LEXIS 8339 also evaluated an additional insured 
endorsement that was limited to ongoing operations performed by the 
insured. The McMillin court found the Tri-Star reasoning persuasive and 
held the additional insured endorsement limiting coverage to ongoing 
operations was ambiguous.  
 
Nevada:  Finally, Nevada may be falling in line.  The Nevada District Court 
in  Jaynes Corp. v. Am. Safety Indem. Co., (D. Nev. 2012) 2012 U.S. Dist. 
LEXIS 182389  “agreed” with the Tri-Star court and held that the ongoing 
operations clause limitation did not preclude the potential for coverage for 
alleged to damage to work performed by the insured caused  by ongoing 
operations after completion.  
 
What It Means: No appeals have been filed in these cases.  This makes 
sense since the cases drastically alter the “ongoing operations” limitation , 
rendering the limitation largely meaningless. If, for example, the insured 
performed framing operations at the time of acquiring the additional 
insured endorsement, the only limitation to coverage would be that the 
liability arose out of the framing operations regardless of when the framing 
work or damage took place. Thus, carriers and policyholders with additional 
insured disputes should be aware of the developing trend in California, 
Nevada and Arizona to interpret “ongoing operations” as  including damage 
to the insured’s work occurring after completion. 
 
LGC will continue to monitor this line of cases, and we will report any new 
developments.  Please contact LGC Partner Teresa Beck or LGC Associate 
Michelle Buxton if you know of similar rulings in other states, or for further 
discussion.  

Recent Federal Court Rulings Extend Interpretation of 

Ongoing Operations in CGL Policies 

SAVE THE DATE: 
LGC’s WEST COAST CASUALTY CONFERENCE 

HAPPY HOUR IS May 15, 2013! 
    
    Be sure to save the date for LGC’s annual happy 
    hour at the West Coast  Casualty Construction 
    Defect Conference .  The conference is May 15, 
    16, and 17, 2013, and LGC’s Annual Happy       
    Hour, as always, is not to be missed! Since the 
   Conference has added a day to the schedule, we are 
    holding our happy hour on the first day of the 
conference, WEDNESDAY, May 15, 2013, from 5 p.m. to 7 p.m., at 
the ESPN Zone.  Please be sure to join us for drinks and appetizers!   

LGC  Partner Ted Cercos Reports Dismissal of 

Breach of Contract Claim Against Developer 

LGC is happy to report that Partner Ted Cercos recently obtained a dismissal of a 
Complaint in a case involving allegations of breach of contract.   
 
Facts:  Plaintiff sued LGC’s client, a developer, for breach of contract arising out 
of Plaintiff’s purchase of a condominium built at Lake Las Vegas in Nevada.  
Plaintiff purchased an ADA accessible studio unit in 2006.  The lender foreclosed 
on the unit in 2010.  Plaintiff contended he was unable to rent the unit due to 
the unit being an ADA accessible unit and therefore Plaintiff could not make the 
mortgage payments.  Plaintiff contended the developer did not disclose to 
Plaintiff that the unit was an ADA accessible unit at the time of the original sale.  
 
Case Development:  Discovery revealed that Plaintiff altered the purchase and 
sale agreement by removing all references in the contact to the unit being an 
ADA unit.  Besides the developer’s copy of the contract with the ADA references, 
other copies of the contract were obtained through discovery from the lender 
and the Plaintiff’s broker, all of which contained the ADA references.  Plaintiff’s 
agent for the purchase was deposed and she confirmed Plaintiff not only altered 
the contract but knew the unit was an ADA unit at the time of purchase.  It was 
also discovered that the lender’s file contained correspondence from the 
Plaintiff during the foreclosure process in which Plaintiff blamed his inability to 
make payments on the downturn in the economy without any mention of an 
inability to rent the unit due to it being an ADA unit.   
 
Outcome: Following the deposition of Plaintiff’s agent and with discovery 
motions pending concerning the altering of the contract, Plaintiff agreed to 
dismiss the Complaint with prejudice. 
 

Congrats to Ted and his client!                            
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LGC Partner Randy Gustafson and Associate 

Darcie Colihan Resolve Trust Dispute 

http://www.google.com/imgres?q=success&hl=en&biw=1280&bih=684&tbm=isch&tbnid=D8_tGKQHS5IMQM:&imgrefurl=http://www.leadership-idn.com/top-5-reasons-for-success-in-job-interview/&docid=58dznQrmiMwXcM&imgurl=http://www.job-interview-idn.com/wp-content/uploads/2012/12/success-in-job-interview.jpg&w=2886&h=1911&ei=q695Uen3N4eU2wXOlYDwAw&zoom=1&ved=1t:3588,r:78,s:0,i:394&iact=rc&dur=752&page=5&tbnh=168&tbnw=253&start=77&ndsp=20&tx=87&ty=102


Partners 
 
Thomas J. Lincoln*+ 
Randall D. Gustafson*+◊ 
Theodore R. Cercos*+ 
Teresa M. Beck*◊ 
Nicholas B. Salerno +* 
Charles K. Egan* 
Loren S. Young+ 
Shannon G. Splaine+ 
Jill S. Dickerson* 
Christian W. Schmitthenner* 
 
 
 
* California  ◊Arizona  +Nevada 

Associates 
 
Paul H. James* 
Monica J. Yoon* 
Darcie A. F. Colihan* 
Gene E. Royce*◊ 
James M. Barrington+ 
Susan S. Minamizono* 
Katie C. McCurdy* 
Dana C. Nicholas* 
Annalisa N. Grant+* 
Jordan T. Nager* 
 
 
 
 

 
 
Dillon G. Coil + 
Karissa  K. Mack+ 
Jennifer A. Zaharris* 
Srilata R. Shah + 

               Virginia T. Tomova+ 
Richard J. Reese* 
Jennifer  A. Delcarmen+ 
Joshua M. Hood+ 
Michelle L. Buxton * 
April R. Foster-Stayman + 
 

www.lgclawoffice.com 

LINCOLN   GUSTAFSON & CERCOS 

THE LAW OFFICES OF 

LLP. 

California Office  

225 Broadway, Suite 2000 

San Diego, CA 92101 

(619) 233-1150 

 

 

 

 

 

 
 

 

Arizona Office  

2415 East Camelback Rd, Suite 700 

Phoenix, AZ 85016 

(602) 606-5735 

 

 

 

 

 
 

 

Nevada Office 

3960 Howard Hughes Parkway 

Suite 200 

Las Vegas, NV 89169 

(702) 257-1997 


